
DOCKET FILE COpy ORIGINAL

BEFORE THE

~ebetal €ommunication~ {(ommission
REceIVED

SEP 211998

MM Docket No. 97-91 /­
RM-8854 ~
RM-9221

FEDERAL COMMUNlCATIOHS COM
OFFICE OF THE SECRETAAY

M
I8SiI»I

MM Docket No. 97-26
RM-8968
RM-9089
RM-9090

)

)

)

)

)

)

)

)

}

)

)

)

)

Robinson, )
Mineral )

)

Amendment of Section 73.202(b),
Table of Allotments,
FM Broadcast Stations.
(Lewisville, Gainesville,
Corsicana, Jacksboro, and
Wells, Texas)
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Table of Allotments,
PM Broadcast Stations.
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Texas, Antlers and Hugo, Oklahoma)

In the Matter of

To: John A. Karousos
Chief, Allocations Branch
Policy and Rules Division
Mass Media Bureau

Petition for Partial Reconsideration

Heftel Broadcasting Corporation ("Heftel") , parent of the permittee

of Station KECS(FM), Gainesville, Texas, and parent of the licensee

of Station KDXX-FM (formerly KICI-FM), Corsicana, Texas1/ , by its

1/ Heftel is the parent of KECS-FM License Corp., permittee of Station KECS,
and of KICI-FM License corp., licensee of Station KDXX-FM.
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attorneys, pursuant to Section 1.106 of the Commission's Rules,

hereby petitions for reconsideration, in part, of the Report and

Order in MM Docket Nos. 97-26 and 97-91, DA 98-1650 (released

August 21, 1998) (hereafter "Report and Order").

thereof, Heftel states the following.

I . Background

In support

The genesis of the Report and Order was the Commission's Notice of

Proposed Rule Making and Order To Show Cause in MM Docket No. 97-91

("NPRM"), 12 FCC Rcd 3059 (1997), which was issued pursuant to a

Petition for Rule Making filed by Heftel in July 1996. The NPRM

proposed the following changes in the Commission's FM Table of

Allotments (Section 73.202(b) of the Rules): (1) the substitution

of Channel 300C1 for Channel 300C2 for Heftel's Station KECS

(permit only) at Gainesville, Texas, and the reallotment of Channel

300C1 to Lewisville, Texas, (2) the substitution of Channel 300A

for Channel 300C1 for Heftel's Station KDXX-FM at Corsicana, Texas,

and the reallotment of Channel 300A to Robinson, Texas, and (3) the

substitution of Channel 241C3 for Channel 241C1 for Station KYXS,

Mineral Wells, Texas, licensed to Jerry Snyder and Associates

("Snyder"), which currently operates on Channel 241C3. The change
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from Channel 241C1 to Channel 241C3 at Mineral Wells was necessary

to accommodate a change from Channel 299A to Channel 237A for

Station KJKB at Jacksboro, Texas, which, in turn, was required to

accommodate the allocation of Channel 300C1 at Lewisville.

Heftel filed Comments in support of the NPRM. Snyder, who has

pending before the Commission an application to upgrade Station

KYXS to operate on Channel 241C1 at Mineral Wells, (.i.....iL.., BPH­

961125IG) filed Comments in opposition to the NPRM. However, on

February 18, 1998, Heftel and Snyder filed Joint Reply Comments

with the Commission which reflected that the parties had entered an

agreement which contemplated that Snyder would amend its pending

application to operate on Channel 241C1 to specify a different site

which would be consistent with all the other proposals in the NPRM.

The Agreement disclosed that Heftel would pay Snyder unspecified

consideration in return for Snyder's agreement to amend its pending

application in a manner which was consistent with the other aspects

of the rulemaking proposal.

In the Report and Order, the Commission's approved the channel

allocations proposed by Heftel for Gainesville/Lewisville and

Corsicana/Robinson.
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agreement between Hefteland Snyder, it concluded (contrary to the

position taken by Heftel and Snyder in their Joint Comments) that

Snyder's application was the "functional equivalent" of a

counterproposal in the rulemaking proceeding, and held that the

payment limitation of Section 1.420(j) of the Commission'S rules

relating to the "dismiss[al] or withdraw[al]" of an "expression of

interest" applied to the agreement between Heftel and Snyder.

Report and Order, Paragraphs 12-13. Accordingly, the Report and

Order specified that before Heftel's Lewisville and Robinson

stations could commence program test operations, Heftel and Snyder

were required to file certifications pursuant to Section 1.420(j)

of the Commission's Rules. The Report and Order further specified

that, as a condition precedent to commencement of program test

operation, Snyder would have to have granted an application to

utilize Channel 241C1 which was consistent with Paragraph lS(b) of

the Report and Order which modified the allotment for Station KJKS

at Jacksboro from Channel 299A to Channel 237A.

II. Showing re; "Changed Circumstances" and Regyested Relief

Subsequent to the release of the Report and Order, Heftel and

Snyder, and their respective counsel, attempted to revise their
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agreement in a way which was both satisfactory to the parties and

consistent with the Report and Order and Section 1.420(j) (as

interpreted by the Report and Order). These negotiations were not

successful.

agreement.

Therefore, Heftel and Snyder have terminated their

Because of this change of circumstances (~, the

termination of the Heftel-Snyder agreement upon which the Report

and Order was based), Heftel is submitting this Petition for

Partial Reconsideration pursuant to Section 1.106 (b) (3) of the

Commission's rules.

Heftel asks the Commission to modify the Report and Order in two

important respects as the result of the termination of the

Heftel/Snyder agreement. It requests that the Commission change

the allotment for Snyder's Station KYXS at Mineral Wells from

Channel 241C1 to Channel 241C3 as requested in Heftel's Petition

for Rule Making) i and, concomitantly, it requests the Commission to

eliminate the requirement that Snyder must be granted an

application on Channel 241C1 which is consistent with the allotment

of Channel 237A for Station KJKS at Jacksboro, Texas, before

program test authority will be authorized for Heftel's Station KECS

at Lewisville and Station KDXX-FM at Robinson, Texas. Of course,

since there is no longer any agreement between Heftel and Snyder
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regarding the amendment of Snyder's pending application to upgrade

Station KJKS to Channel 241C1 at Mineral Wells, the requirement in

the Report and Order requiring that Heftel and Snyder file Section

1.420(j) statements is moot.

III. Argument

Heftel asks the Commission to issue a revised Report and Order

which reflects a continuation of the process commenced in the

initial Report and Order--namely, the evaluation of the public

interest benefits of Heftel's proposal with the other proposals

advanced in this rule making proceeding based on their respective

public interest meritsV as statutorily required by Section 307(b)

of the Commission Act, as amended.

Two parties filed counterproposals by the May 5, 1997 comment date

specified in the NPRM--Metro-Broadcasters Texas, Inc. ("Metro") and

Snyder. Although the Commission dismissed the Metro

counterproposal on procedural grounds (Report and Order, Paragraph

The PM allotment priorities are as follows: (~) first full time aural
service; (2) second full time aural service; (3) first local service; and
(4) other public interest matters. Co-equal weight is given to priorities
(2) and (3).
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6), it compared the public interest benefits of Metro's proposal

with the benefits of Heftel's proposal and determined that the

public interest benefits of Heftel's proposal are far superior to

those of the Metro proposal. ~ Report and Order, Paragraph 7.

The Mass Media Bureau has already determined that Snyder's pending

application to upgrade Station KYXS to Channel 241C1 will be

treated as a counterproposal in MM Docket No 97-91. ~ FCC Public

Notice dated January 28, 1998 (Attachment hereto). In the same

vein, the Report and Order (Paragraph 12) that Section 1.420(j) of

the Rules was applicable to the Heftel/Snyder agreement because

Snyder's application was the "functional equivalent" of a

counterproposal in this rule making proceeding, the Commission

must, in accordance with the directive of Section 307 (b) , now

compare the public interest benefits of Heftel's proposal with

those of Snyder's proposal, ~, those in BPH-96112SIG.

It is not difficult to compare the public interest benefits of the

Heftel and Snyder proposals. In the Report and Order (Paragraph

7), the Commission determined that adoption of Heftel's proposal

would provide net service gain to approximately 3.248.422 persons,

and would provide a first local service to the community of

Lewisville, Texas (population of 46,521) and a first local service
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to the community of Robinson, Texas (population of 7,111). Even

accepting Snyder's proposed claims relating to increased coverage,

the public benefits of Snyder's proposal to operate Station KYXS as

a Class C1 facility as proposed in its pending application do not

remotely compare with those of Heftel's proposal. Of course,

because Snyder's Station KYXS will remain licensed to Mineral

Wells, its proposal will not bring a first (or second) local

service to any communi ty , Heftel's proposal is, therefore,

unquestionably and materially superior to Snyder's proposal.~/

Accordingly, the Commission should reconsider the decision reached

in the Report and Order and approve the reallotment of FM

allocations as proposed by Heftel in its July 1996 Petition for

Rule Making and as set forth by the Commission in the NPRM.

Specifically, the Commission should revise the Report and Order to

Heftel's proposal is not only superior to Snyder's proposal, it is
superior to Snyder's proposal and Metro's proposal .tJ.tan together.
However, since the Commission correctly dismissed Metro's proposal on
procedural grounds, there is no need for the Commission to expressly
evaluate the Heftel proposal vis-a-vis the combined proposals of Snyder
and Metro.
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amend the FM Table Allotments (Section 73.202(b) of the rules) as

follows :11

Channel No.

Lewisville, TX
Gainesville, TX
Robinson, TX
Corsicana, TX~I

Jacksboro, TX
Mineral Wells, TX

Present

233C, 300C2

300Cl
229A, 299AiI
240Cl

Proposed

300Cl
233C
300A

229A, 237A
240C311

The foregoing changes in the FM Table of Allotments should be

conditioned only on the "standard" conditions in such proceedings--

These proposed changes in the PM Table of Allotments are the ones which
are the subject of MM Docket No. 97-91, and are of immediate concern to
Heftel. Heftel takes no position regarding the other changes in the PM
Table of Allotments as proposed in the Report and Order as the result of
MM Docket No. 97-26 (except insofar as they are required to effectuate MM
Docket No. 97-91 as set forth above) .

Presumably due to oversight, the Paragraph 14 ordering clause in the
Report and Order makes no reference to Corsicana, from which the
Commission expressly intended to delete Channel 300C1. This
administrative error should be corrected by the Commission on
reconsideration.

Hunt has filed an application (BPH-980618IC) to upgrade Station KJKS from
Channel 299A to Channel 299C3 at Jacksboro. Heftel has filed an Informal
Objection to the Hunt application noting that the application was filed in
an untimely manner and is inconsistent with the Report and Order.

11 The Commission should also change the reference point for Station KYXS(FM)
from NL 32-41-06; WL 98-09-32, as specified In the Matter of Amendment of
Section 73.202(bl. Table of Allotments. for Broadcast Stations (Mineral
Wells and Winters. Texas, 7 FCC Rcd 1991 (Allocations Branch, 1992), to
the current site of the station's tower/transmitter.
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~ ~ Report and Order, Paragraphs lS(a) and (c). With the

above-requested change in the allotment for Station KYXS, Mineral

Wells, from Channel 241C1 to Channel 241C3, the provision in the

Report and Order that conditions program test authority for

Heftel's Lewisville and Robinson stations on the grant of an

accommodating Station KYXS application on Channel 241C1 is moot and

should be deleted. Similarly, the requirement that Heftel and

Snyder file Section 1.420 (j) statements is moot and should be

deleted.

Respectfully submitted

HEFTEL BROADCASTING CORPORATION

Lawrence N. Cohn

COHN AND MARKS
1920 N Street, N.W.
Suite 300
Washington, DC 20036-1622
(202) 293-3860

Its Counsel

Dated: September 21, 1998
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CERTIFICATE OF SIRVICE

I, Cecy Ivie, an Administrative Assistant in the law firm of
Cohn and Marks, hereby certify that on the 21st day of September,
1998, copies of the foregoing ftpetition for Partial
Reconsideration" were hand delivered or mailed first-class, postage
prepaid, to the following:

John Karousos
Allocations Branch
Mass Media Bureau
2000 M Street, N.W.
Fifth Floor
Washington, DC 20554

Erwin G. Krasnow, Esq.
Verner, Liipfert, Bernhard,

McPherson and Hand
901 15th Street, N.W.
Washington, DC 20005-2301

(Counsel for Graham
Newspapers, Inc.)

Robert W. Healy, Esq.
Smithwick & Belendiuk, P.C.
1990 M Street, N.W.
Suite 510
Washington, DC 20036

(Counsel to Jerry
Snyder and Associates,
Inc. )

D81/48214·1

Harry C. Martin, Esq.
Andrew S. Kersting, Esq.
Fletcher, Heald & Hildreth, P.L.C.
1300 North 17th Street
11th Floor
Rosslyn, VA 22209-3801

(Counsel to Metro Broadcasters­
Texas, Inc.)

Mark N. Lipp, Esq.
Shook, Hardy & Bacon, L.L.P.
801 Pennsylvania Avenue, N.W.
Suite 600
Washington, DC 20004

(Counsel to Hunt Broadcasting,
Inc. )

John F. Garziglia, Esq.
Patricia M. Chuh, Esq.
Pepper & Corazzini, L.L.P.
1776 K Street, N.W.
Suite 200
Washington, DC 20006

(Counsel to K95.5, Inc.)
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William J. Pennington, Esq.
Law Office of William J. Pennington,

III

P.O. Box 403
Westfield, MA 01086

(Counsel to Great Plains
Radiocasting)

Ufb~ ~
Miss cec~
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(~) PUBLIC NOTICE
. ",.

Federal Communications Commission
1919 M St, N.W.
Washington, D.C. 20154

REPORT NO. 2251
OFFICE OF PUBLIC AFFAIRS

U!'RPlf! 0lI.IATI0NS DIVISION
ml'rIONS FOB RtJLIMAKING OLEO

News medIa Informahol1 .202 I 416 0500
Fax-On-on-Demand 202 I 416-2630

Internet hnp"_ fcc gOY
ftp fcc gOY

January 28. 1998

81543

(Interested persons may file statements opposing or supporting the Petitions for Rulemaking listed herein within 30 days. Sec
Section 1.4 and 1.405 of the Commission's Rules for further infonnation).

RMNO. RULES SEC. PETITIONER DATE REC'D NATURE OF PETITION

--------------------------------------------------------------------------------------------------------------------------------------------------------------------

~
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9221* 73.202(b) Jerry Snyder and 11-25-96
Associates, Inc.

P. O. Box 638
Mineral Wells, TX 76067

(Filed by Robert W. Healy,
Altorn~y

Smithwict. & 8elcndiuk
1990 M Street, N.W.
Suite 510
Washington. D.C. 20036)

~

Application for a New Construction Permit filed
by Station KYXS (FM, for Channel 240CI at
Mineral Wells, Texas (DPH 961 125IG). at coordinalcs
32-39-35; 98-09-34. This applicaton is hcing
considered as a counterproposal in MM Dockel No.
91-91 which prQP05eS the su6stiiution of Channel
300C'1 for Channel 300C'2 at Gaincsvilk. Texas; Ihe
reallotment of Channel 300CI lo LC\\'ls\ ilk. Texas:
the modification of Station KECS (FM)"s conslructioll
permit; the suhSlitution of Channel JOOA for Channel
300c1 at Corsicana. Texas; the rulllotmcllls of
Channel 300A to Rohinson. Texas; lhe modification
of Station KICI (FM)"s liccnse accllrdingl~ : the
substitution of Channel 237A for Channel ~99A ttl
Jacksh'.lrn, Texas; and the substitution of ( 'hannc!
240C'.' for Channel 140C 1 at Mineral \\ ells. Texas.


